"Brownfields" are abandoned, idle or under-
used industrial or commercial facilities, the

expansion or redevelopment of which is ad-
versely affected by actual or perceived envi-
ronmental contamination.

Introduction

There are many challenges to the remediation
and redevelopment of properties contaminated
by hazardous substances. The issue of con-
tamination is so important for commercial and
industrial properties that a special term, brown-
fields, has been created to refer to them. Wis-
consin has several resources to facilitate the
cleanup and redevelopment of contaminated
properties, including a specialized legal docu-
ment called a negotiated agreement.

Negotiated agreements are available for con-
taminated sites that are undergoing non-
emergency clean-up actions in response to a
release of hazardous substances to the envi-
ronment. This fact sheet answers questions
about negotiated agreements and their benefits
relating to the cleanup and reuse of contami-
nated properties, including brownfields.

Who is responsible for the cleanup of
a contaminated site undergoing
redevelopment?

Wisconsin’s Spill Law applies to all contami-
nated sites, regardless of whether or not they
are undergoing redevelopment. This law, s.
292.11, Wis. Stats., requires a person who pos-
sesses (i.e., owns) or controls a hazardous
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substance, or who causes the discharge of a
hazardous substance, to immediately notify the
Wisconsin Department of Natural Resources
(DNR) of the discharge. The Spill Law also
requires the person to take the actions neces-
sary to restore the environment. This law ap-
plies to new discharges (e.g. a spill) and to the
discovery of past releases (e.g. contamination
found during an investigation of an abandoned

property).

What is a negotiated agreement and
why is it a tool for cleaning up
contaminated properties?

A negotiated agreement is a legal contract for
properties undergoing non-emergency clean-up
actions authorized by the Spill Law [s.
292.11(7) (d) and (e), Wis. Stats.].

The purpose of the negotiated agreement is to
clarify the roles and responsibilities with regard
to cleanup at a contaminated site. Often, the
agreement will also include the responsibilities
and limits on the long-term care and mainte-
nance of the property.

The intent of an agreement is to provide a de-
fined, yet flexible tool to encourage site
cleanup, and in some cases, to involve the par-
ticipation of a local government in those activi-
ties.




Multiple properties affected by area-wide
groundwater contamination could be included
in a single negotiated agreement.

Who can enter into a negotiated
agreement?

Persons who cause, possess or control a release
of one or more hazardous substances or a local
governmental unit can enter into a negotiated
agreement. At a minimum, the two participants
in the agreement are: (1) the DNR, and (2) the
party or parties who are required or who are
volunteering to conduct non-emergency clean-
up activities. The party required to undertake
cleanup under Wisconsin’s Spill Law could be
an individual, a business, or a local govern-
ment. The contamination at the site must be
such that public health is not in imminent dan-
ger.

Other parties with legal or financial interests in
the site may also be parties to the agreement.
This may include financial institutions, devel-
opers and potential purchasers.

Local governments may also play an interme-
diary role. Local government officials can en-
ter into an agreement on behalf of the owners
of the contaminated property if the property
meets certain conditions further described in
the next question.

What types of organizations are con-
sidered local governmental units and
under what conditions can they enter
into a negotiated agreement?

For the purpose of a negotiated agreement for
non-emergency clean-up actions, a local gov-
ernmental unit can be any one of the following:
city, town, village, county, county utility dis-
trict, town sanitary district, public inland lake
protection and rehabilitation district, metropoli-
tan sewerage district, community development
authority, housing authority, redevelopment
authority created under s. 66.1333, Wis. Stats.,

or public body designated by a municipality
under s. 66.1337(4), Wis. Stats.

An eligible local governmental unit can enter

into a negotiated agreement on behalf of own-

ers of a contaminated property if the property is

located in:

¢ abusiness improvement district, as defined
ins. 66.1109(1)(b), Wis. Stats.;

¢ an area designated by the local governmen-
tal unit that contains two or more properties
that are brownfields; or

¢ an area designated by the local governmen-
tal unit that contains two or more properties
affected by a contiguous area of groundwa-
ter contamination.

How can a negotiated agreement spur
redevelopment at a site undergoing
cleanup?

Legal liabilities and financial responsibilities
for cleanup play a big role in the redevelop-
ment and reuse of contaminated properties, es-
pecially for complex sites. When these liabili-
ties and responsibilities are defined in a negoti-
ated agreement, the uncertainty can be greatly
reduced. The parties to the agreement can
more accurately estimate their financial in-
vestment during the clean-up process, even if
the process is lengthy.

The clarification of each party’s liability or re-
sponsibility can allow redevelopment and reuse
to take place during the clean-up process with
reasonable assurance that those parties respon-



sible for the cleanup will complete their obliga-
tions.

Are there additional advantages to a
negotiated agreement for a non-
emergency site cleanup?

Yes. A negotiated agreement provides flexibil-
ity to accommodate the needs and limitations of
each site and every party to the agreement. For
example, some developers are wary of becom-
ing involved with contaminated properties for
fear of acquiring liability for the site. An
agreement will clarify who has responsibility
for the cleanup and long-term care of the prop-
erty.

The negotiated agreement also encourages
timely progress for the cleanup of the site since
it includes a schedule of necessary actions.
This is useful for sites with historic releases,
several sources of contamination, or multiple
responsible parties.

In addition, extensive remedial actions, such as
the cleanup of contaminated groundwater, can
last for months or years. In these situations,
negotiated agreements with schedules are bene-
ficial to all parties.

What is included in a negotiated
agreement?

Like any legal document, a negotiated agree-
ment is customized for each situation. Termi-
nology can vary, but generally the agreement
will contain the following:

1. apreface or preamble that outlines the facts
underlying the agreement;

2. astatement of purpose and the parties’ ob-
ligations, which state the actions, responsi-
bilities and conditions for each of the par-
ticipants in the agreement;

3. what to do if the parties to the agreement do
not complete their obligations;

4. site description, location, legal description
of the property, site history, physical condi-
tion and known contaminants at the site;

5. work to be performed or schedule for reme-
diation activities;

6. identification of project coordinators and

report submittal requirements;

site access agreements;

provisions for amending the agreement; and

signatures of the parties to the agreement

which may include business owner, chief
executive officer, the DNR Secretary, and
the top elected official of the local govern-
ment, or other duly authorized individual.
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At what point in the site investigation
and remediation process can a
property be covered under a
negotiated agreement?

An agreement can be
drafted and signed when
all parties to the agree-
ment feel confident that
remediation activities
can be adequately de-
scribed and scheduled.
The preferred time to
enter into an agreement is after the Remedial
Action Options Plan has been reviewed by
DNR staff because then there is sufficient in-
formation available to draft a remediation
schedule. The statute does not prohibit enter-
ing into an agreement at an earlier point in the
process, although the remediation schedule
may not be as well-defined in that situation.

Site investigation and remediation involve sev-
eral steps, but the basic sequence in the cleanup
of a site includes the following (please consult
the ch. NR 700 Wisconsin Administrative Code
series for more information):

1. define the nature, degree and extent of con-
tamination in accordance with ch. NR 716,
Wis. Adm. Code, Site investigations;



2. evaluate and select remedial options in ac-
cordance with ch. NR 722, Wis. Adm. Code
Standards for selecting remedial actions;
and

3. design and implement remedy in accor-
dance with chs. NR 718, 720, and 724, Wis.
Adm. Code.

The design of the remedy is instrumental for
the schedule of remediation activities in the ne-
gotiated agreement. However, there is flexibil-
ity for sites that utilize reliable technologies.
As noted, it may be possible to draft a negoti-
ated agreement before the final remedy is ap-
proved, although the schedule for conducting
remediation activities may not be capable of
being specified. In that scenario, another nego-
tiated agreement may be necessary, to specify
the remediation schedule.

How long will it take to develop a
negotiated agreement for a site?

The negotiated agreement has technical and
legal components, each with its own timeline.
Each negotiated agreement will need to be cus-
tomized because of site-specific considerations,
parties, remedies, and schedule.

The time needed to draft and review a negoti-
ated agreement depends on:

number of parties to the agreement;
complexity of the site;

conditions imposed by each of the parties;
availability of necessary documents; and
number of changes requested by the parties
during the drafting process.

How does a party request a negotiated
agreement, in addition to the costs of
site remediation?

Parties interested in developing a negotiated
agreement should check Section 5 (Specialized
Agreement) in the Technical Assistance and

Environmental Liability Clarification Request
(Form 4400-237). There is a fee of $1000, in
accordance with ch. NR749, Wis. Adm. Code.
Also, other requests for technical review and
redevelopment assistance during the investiga-
tion and clean-up process have fees assessed on
either an hourly basis under the VPLE process,
ch. NR 750, Wis. Adm. Code (described be-
low), or as a single fee under ch. NR 749, Wis.
Adm. Code. The same form is used to submit
requests for technical assistance, liability clari-
fication, and specialized agreements.

Can a negotiated agreement be used
for properties in the Voluntary Party
Liability Exemption (VPLE) process?

Yes. The Voluntary Party Liability Exemption
process (VPLE) gives a property owner limits
on future liability if the cleanup of the entire
property is carried out to completion.

A property owner in the VPLE program could
enter into a negotiated agreement with one ma-
jor modification from the typical negotiated
agreement language. In contrast to other nego-
tiated agreements, for VPLE program sites, the
clean-up activities are conducted voluntarily.
This gives the VPLE applicant the option to
drop out of the process without enforcement
action, but only if the VPLE applicant is not
also the party responsible for the contamina-
tion, which is not the case for a typical negoti-
ated agreement.

For property in the VPLE process, the negoti-
ated agreement may include language for terms
under which the DNR will grant the VPLE a
Certificate of Completion (COC) at the com-
pletion of the investigation and cleanup.



Please see Fact Sheet 2 - Voluntary Party Re-
mediation and Exemption from Liability (RR-
506) for more information on the VPLE.

What will the DNR do if a party fails
to comply with the conditions in a
signed negotiated agreement?

Under s. 292.11(7)(e), Wis. Stats., the DNR has
the authority to refer a party or parties in viola-
tion of a negotiated agreement to the state De-
partment of Justice for enforcement action un-
der s. 299.95, Wis. Stats. The Department of
Justice may seek an injunction to enforce the
terms of the agreement or may seek other ap-
propriate relief from the circuit court.

Does a party need to enter into a nego-
tiated agreement in order to buy/sell a
contaminated property or are there
other options that can promote
property transfer and redevelopment
of contaminated properties?

A negotiated agreement is one of a variety of
options to clarify roles and responsibilities with
respect to the cleanup and reuse of contami-
nated properties. The parties involved can se-
lect the option that best suits their needs from
several tools.

Other options include private agreements be-
tween property buyers and sellers defining re-
sponsibilities for cleaning up properties. In
many cases lenders, buyers, sellers, and local
governments enter into indemnification agree-
ments when they negotiate a property sale and
development.

Unlike a negotiated agreement, DNR is not a
party to these private agreements, but private
agreements accomplish similar objectives to
negotiated agreements in that they can address
issues such as:

e responsibility for clean-up expenses;

e definition of the acceptable level of
cleanup;

e consequences to a party that fails to adhere
to the agreement;

e length of time the indemnity will last, and
what happens in the event of the sale or
merger of one the participants;

e burden of proof when determining at what
point in time the contamination took place;
and

e responsibility for maintaining long term
liability including any fines, third party
claims or loss of profits that could occur.

In addition to private indemnification agree-
ments, owners may want to utilize other tools
provided by DNR, such as the VPLE process
mentioned on page 4. The VPLE exemption
limits long-term liability, and the exemption is
transferable to any new owner of the property.

Another option is that parties may request li-
ability clarification letters from the DNR to
help describe the liabilities of various parties
for site-specific situations. See the Technical
Assistance and Environmental Liability Clarifi-
cation Request (Form 4400-237), which is
available on the Internet at:
http://dnr.wi.gov/org/aw/rr/archives/pubs/4400-
237.pdf. More information about these letters
can be found in Fact Sheet 11-General Liability
Clarification Letters (RR-619).

To discuss the best option for a specific prop-
erty, contact the appropriate regional DNR
Remediation and Redevelopment (RR) staff
listed on page 6.

Is there a sample agreement to see if it
IS appropriate?

Examples of general conditions and the
structure of a negotiated agreement are avail-
able by contacting RR staff in Madison or at
any DNR regional office listed below. Staff are
also available for assistance with any technical
aspects of your project.



Regional DNR Land Recycling Team Contacts

Questions about negotiated agreements should be directed to the Land Recycling Team contact in your local
DNR regional office. Please see the map to determine which region contains your property.

NORTHERN REGION (NOR) The State of Wisconsin

John Sager (715) 623—41_90 ext/ 3125 2 f_\.f Department of Natural Resources
John.Sager@dnr.state.wi.us

223 East Steinfest Road

Antigo, WI 54409

NORTHEAST REGION (NER)
Annette Weissbach (920) 662-5165
Annette.Weissbach@dnr.state.wi.us
2984 Shawano Avenue

Green Bay, W1 54313
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SOUTH CENTRAL REGION (SCR)
Mike Schmoller
(608) 275-3303
Michael.Schmoller@dnr.state.wi.us s
3911 Fish Hatchery Road N\
Fitchburg, WI 53711
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SOUTHEAST REGION (SER)
Margaret Brunette

(414) 263-8557
Margaret.Brunette@dnr.state.wi.us
2300 North Martin Luther King Drive
Milwaukee, WI 53212

WEST CENTRAL REGION (WCR)

Loren Brumberg For More Information
(715) 839-3770 _ To order this and any other publications, or to
Loren.Brumberg@dnr.state.wi.us find out more information about the Remedia-

1300 West Clairemont Avenue
Eau Claire, W1 54702

tion and Redevelopment Program, please check
out our web site at http://dnr.wi.gov/org/aw/rr/

This document contains information about certain state statutes and administrative rules but does not necessarily in-
clude all of the details found in the statutes and rules. Readers should consult the actual language of the statutes and
rules to answer specific questions.

The Wisconsin Department of Natural Resources provides equal opportunity in its employment, programs, services, and functions
under an Affirmative Action Plan. If you have any questions, please write to Equal Opportunity Office, Department of Interior,
Washington, D.C. 20240

This publication is available in alternative format upon request. Please call 608-267-3543 for more information.
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